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Court of Appeals of the District of Columbia 


No. 4552. 

James I. Elliott, Appellant, 

vs. 

I 

Frank White, Treasurer of the United States. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 45481. 

t 

James I. Elliott, Plaintiff, 
vs. 

Frank White, Treasurer of the United States, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above- 
entitled cause, to wit: 


1—4552a 
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J. I. ELLIOTT VS. FRANK WHITE, TR. OF U. S. 


1 BUI of Complaint. 

Filed April 3, 1926. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 45481. 

James I. Elliott, Plaintiff, 
vs. 

Frank White, Treasurer of the United States, Defendant. 

To the Supreme Court of the District of Columbia, holding 
an equity court: 

The plaintiff respectfully shows to the court as follows: 

1. That lie is a citizen and a taxpayer of the United 
States and a resident of the State of Xew York, is of full 
age, and brings this suit in liis own right, and in the in¬ 
terest of himself and all others similarlv interested. 

2. That the defendant is a citizen of the United States 
and a resident of the District of Columbia, and is sued in 
this action as Treasurer of the United States, duly ap¬ 
pointed under the provisions of an Act of Congress en¬ 
titled, “An Act to establish the Treasury Department,” 
approved the 2nd day of September, 1789, and the acts in 
addition thereto. 

3. That the object of this suit is to obtain a decree en¬ 
joining and forbidding the defendant, in his official ca¬ 
pacity. from jiaying out of the moneys belonging to the 
United States all or any part of the sums appropriated by 

Congress under the Act approved March 4,1925, and 

2 entitled “An Act Making appropriations for the Leg¬ 
islative Branch of the Government for the fiscal vear 

* 

ending June 30. 1926, and for other purposes” for the 
purpose of making compensation for prayers or other re¬ 
ligious services to be rendered by a chaplain in the Senate 
of the United States and for similar services to be ren- 
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dered by a chaplaiti in the House of Representatives of the 
United States. 

4. The further object of this suit is to obtain a decree 
enjoining and forbidding the defendant, in his official ca¬ 
pacity, from paying out of the moneys belonging to the 
United States all or any part of the sums appropriated by 
Congress under the Act approved February 11, 1925, en¬ 
titled ‘‘An Act Making appropriations for the Navy De¬ 
partment and the Naval service for the fiscal year ending 
June 30, 1926, and for other purposes,” to pay the salaries 
of chaplains employed by the Department of the Navy. 

5. The further object of this suit is to obtain a decree 
enjoining and forbidding the defendant, in his official ca¬ 
pacity, from paying out of the moneys belonging to the 
United States under the Act approved February 12, 1925, 
entitled “An Act Making appropriations for the military 
and nonmilitary activities of the War Department for the 
fiscal year ending June 30, 1926, and for other purposes,” 
any sums that may be appropriated in that Act for em¬ 
ployment and payment of chaplains in the Department of 
War, or under its supervision. 

6. The plaintiff further states to the court as the ground 
upon which he seeks to obtain relief in this action that the 

employment of chaplains in the Congress of the 
3 United States, in the Department of the Navy and 
the Department of War, constitutes the promotion 
of religious views and the establishment of religious and 
sectarian institutions, and as such are in violation of Ar¬ 
ticle I of the Constitution of the United States, which reads 
as follows: 


“Congress shall make no law respecting an establish¬ 
ment of religion, or prohibiting the free exercise thereof; 

* # * yj 

7. That the employment of chaplains in the Department 
of War and in the Department of the Navy is contrary to 
that part of Clause 3, Article VI, of the Constitution of the 
United States which reads as follows: 


“ * * * but no religious Test shall ever be required 

as a Qualification to any Office or Public Trust under the 
United States.” 
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8. That the chaplains employed in the departments of the 

Government of the United States are ecclesiastics; that 

they are engaged in the performance of a religious and 

sectarian dutv not authorized bv the Constitution of the 

• » 

United States, hut in violation of its letter and spirit; that 
the authorization of appropriations for such purposes 
under the appropriation Acts of Congress heretofore cited 
is a diversion of the funds of the United States and not 
within the delegated powers of Congress. 

9. That an Act of Congress contrarv to the Constitution 
of the United States is not law, and that the sums appro¬ 
priated for the purposes sot forth in the Acts complained 
of cannot be paid by the defendant without violating that 
part of Section 9, of Article I, of the Constitution of the 
United States, which reads: 

4 “Xo Monev shall be drawn from the Treasure, but 

in Consequence of Appropriations made by Law; 


* 


10. The plaintiff further states to the court that he and 
all other citizens and taxpayers of the United States are 
injured by reason of the aforesaid Acts of Congress in 
virtue whereof the public funds of the United States are 
being used for the propagation and support of religious 
and sectarian doctrines and preachings; and that they will 
suffer irreparable damage if the same are allowed to be car¬ 
ried into full effect by means of payments made through 
or by the defendant out of the moneys in the Treasury of 
the United States contrary to the Constitution of the United 
States. 

11. That the plaintiff verily believes that the defendant 
will pay out the moneys appropriated by the acts above set 
forth, unless he is enjoined and forbidden to do so by the 
order and decrees of this court. 


Pravers. 

Wherefore the plaintiff prays: 

1. That the United States writ of subpoena may issue 
from this Court, directed to the defendant, and command¬ 
ing him to appear before this court on a day therein named, 
and answer the exigencies of this bill. 
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2. That the defendant, as Treasurer of the United States, 
be enjoined and strictly forbidden by this court and the au¬ 
thority thereof, to pay over to any person or persons what¬ 
soever, anv monevs of the United States by virtue of, or 
under, any claim that may be made for such payment in 
pursuance of any of the appropriations made by Congress 

which are set forth and described in Paragraphs 3, 
5 4 and 5 of this bill, any warrants drawn by the Sec¬ 

retary of the Treasury purporting to authorize such 
payments to the contrary notwithstanding; and that the 
provisions in the said acts making such appropriations be 
declared null and void for want of constitutional authority. 

3. And for such other and further relief as the nature 
of the case may require and to the court seems equitable 
and proper. 

JAMES I. ELLIOTT, 

Plaintiff. 

MARX LEWIS, 

Attorney for Plaintiff. 

New York County, 

City of New York, 

State of New York , ss: 

James 1. Elliott, being duly sworn, deposes and says that 
he has read the attached bill bv him subscribed: and knows 
the contents thereof; that the facts therein stated of his 
personal knowledge are true and those stated on informa¬ 
tion and belief he believes to be true. 

JAMES I. ELLIOTT, 

Plaintiff. 

Subscribed and sworn to before the undersigned notary 
public this 2nd dav of April, 1926. 

[seal.] * A. M. LIXDENSTRUTH, 

Notary Public, Westchester County. 

Certificate filed in Xew York County Xo. 384. 

Xew York Register’s Xo. 8303. 

Comm, expires March 30, 1928. 
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Motion to Dismiss. 


Filed April 22, 1926. 

******* 


Xow comes Frank White, Treasurer of the United States, 
bv and through his attornev, Pevton Gordon, United States 
Attorney in and for the District of Columbia, and moves 
the Court to dismiss the Bill of Complaint herein for the 
following reasons: 


(1) That the Bill is without equity. 

(2) That it states no facts which if true would entitle 
plaintiff to the relief prayed. 

(3) That plaintiff alleges no facts to show that he has 
such an interest in the subject matter of this suit as will 
entitle him to maintain the same. 

(4) That this suit is in effect one against the United 
States of America which is not a party to this proceeding, 
and which has not consented to be sued herein. 

(5) That the defendant in paying over to any person or 
persons whatsoever any money of the United States is act¬ 
ing in the exercise of a duty imposed on him bv law. 

* PEYTON GORDON, 


United States Attorney. 
LEO A. ROVER, 

Assistant United States Attorney. 

NEIL BURKIXSHAW, 
Assistant United States Attorney. 


r m 
( 


* 


Decree Dismissing Bill. 
Filed July 13, 1926. 


* 


Upon consideration of the bill of complaint and motion 
to dismiss said bill of complaint, both filed herein, and after 
argument of counsel in open court, it is, by the Court, this 
13th day of July, A. D. 1926, 

Adjudged, ordered an- decreed that said bill of complaint 
be, and the same herein* is, dismissed. 

WALTER I. McCOY, 

Chief Justice. 
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From the foregoing decree, the plaintiff, in open court, 
notes an appeal to the Court of Appeals of the District of 
Columbia, and the Court hereby fixes the Undertaking for 
Costs at one Hundred Dollars ($100.00) or, in lieu of said 
undertaking, the sum of Fifty Dollars ($50.00) in cash, 
may be deposited with the clerk. 

WALTER I. McCOY, 

Chief Justice. 

i 

Memorandum. 

July 2S, 1926.—$50 deposited for costs on appeal. 

8 Assignment of Error. 

Filed July 28, 1926. ; 

####### 


Now comes the plaintiff in the above entitled cause, and 
assigns as error commited bv the trial court, the following: 

1. Granting defendant’s motion to dismiss Bill of Com¬ 
plaint. 

MARX LEWIS, 
Attorney for Plaintiff. 


Designation of Record. 
Filed July 28, 1926. 


The Clerk of the Supreme Court of the District of Co¬ 
lumbia will please prepare a transcript of record on ap¬ 
peal in the above entitled cause and the following papers 
are designated as necessary to be copied. 

1. Bill of Complaint. 

2. Motion to dismiss Bill of Complaint. 

3. Decree dismissing Bill of Complaint. 

4. Assignment of Error. 

5. This designation of Record. 

MARX LEWIS, 
Attorney for Plaintiff . 
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9 Supremo Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
papers numbered from 1 to 8, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein tiled, copy of which is made part of this 
transcript, in cause Xo. 45481 in Equity, wherein James I. 
Elliott is Plaintiff and Frank White, Treasurer of the 
United States is Defendant, as the same remains upon the 
tiles and of record in said Court. 


In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of October, *1920. 

[Seal Supremo Court of the District of Columbia.] 

FKAXK E. CUXXIX0HAM, 

Clerk . 


Endorsed on cover: District of Columbia Supreme Court. 
Xo. 4552. James 1. Elliott, appellant, vs. Frank White, 
Treasurer of the United States. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jan. 13, 1927. Henry W. Hodges, 
clerk. 
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IN THE 

Court of Appeals, District of Columbia 

January Term 1927 

No. 4552 

James I. Elliott, 

Plaintiff, 

vs. 

Frank White, 

Treasurer of the United States. 

BRIEF FOR APPELLANT AND PLAINTIFF 


Q 


STATEMENT 


This Appeal is by the Plaintiff from a final Decree 
entered in the Supreme Court of the District of 
Columbia on the 13th day of July, 1926, dismissing 
his Bill in Equity, brought by himself and on behalf 
of others similarly situated, for the purpose of ob¬ 
taining an Injunction to restrain the defendant, who 
is the Treasurer of the United States, and the Appel¬ 
lee in this proceeding, from paying out certain 
moneys from the Treasury of the United States in 
pursuance to what purport to be Acts of Congress. 

The purpose of the suit is to restrain the defendant 
from paying out in his capacity as Treasurer of the 
United States moneys appropriated by the Congress 
for the payment of salaries to chaplains employed in 
the Army, the Navy, and the Congress of the United 
States. 


The Injunction is sought to prevent the payment 
of those monevs on tin* grounds that they are uncon- 
stitutional and therefore void, for that: 

They violate Article 1 of the Constitution of the 
United States, which reads: ‘‘Congress shall make 
no law respecting ait establishment of religion, or 
prohibiting the free exercise thereof; * * 

2. They violate that part of Clause 3, Article VI, 
of the Constitution of tin* United States which reads 
as follows: “* * * but no religious test shall ever be 
required as a Qualification to any Office or Public 
Trust under the United States/’ 

3. They, being contrary to the Constitution of the 
United States, are not law, and that the sums appro¬ 
priated in the Acts complained of cannot be paid by 
the defendant without violating that part of Section 


9, of Article I, of the Constitution of the United 
States, which reads: 

“Xo Money shall be drawn from the Treasury, 
but in Consequence of Appropriations made by 
Law: * * *” 

The defendant moved to dismiss the Bill of Com¬ 
plaint, alleging five grounds. Of the five grounds set 
forth in the Motion to Dismiss, the only one that was 
actually considered or discussed in the course of the 
oral argument, was No. 3, which reads: 

“That plaintiff alleges no facts to show that 
he has such an interest in the subject matter of 
this suit as will entitle him to maintain the 
same.” 

* 

The defendant relied and relies on Frothwgham vs. 
Mellon, 2(>2 U. S. 447, in support of his view that the 
plaintiff has not a sufficient interest in the subject 
matter of the suit to maintain this action. In view 
of the fact that this case is so strongly urged by the 
Appellee, and is his sole authority, it will be neces¬ 
sary to take up at some length and in detail that 
case, examine very fully the nature and scope of the 
decision, and its bearing, if any, upon the instant 
case. 

1. OX THE QUESTION OF 'JURISDICTION 

The MeUon-Massachusetts case, which covers two 
actions, one of which was that of Frothivghu.n vs. 
Mellon, was brought to challenge the constitutionality 
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oi' the Act of Congress of November 23, 1921, com¬ 
monly known as the “Maternity and Infancy Act.” 
« % • 

One action—that of Massachusetts rs. Mellon —was 
brought by the Commonwealth of Massachusetts in 
its corporate and sovereign capacity, as parens 
patriae, to restrain the Secretary of the Treasury 
from enforcing the provisions of that Act. The other 
action—that of Frotliinyham rs. Mellon —contained 
substantially the same allegations, but was brought 
by the plaintiff, Harriet Frothingham. in her own 
right, as a taxpayer, alleging that the Act making ap¬ 
propriations she considered unauthorized by the Con¬ 
stitution of the United States, resulted in the taking 
of her property without due process of law, in viola¬ 
tion of the Fifth Amendment. 

It is important to bear in mind that Mrs. Frothing- 
ham, the plaintiff in that action, brought it in her 
name, as a taxpayer, and founded her claim for re¬ 
lief on the ground that the contemplated expenditure 
would deprive her of her property without due pro¬ 
cess of law. 


The present case is brought by the plaintiff, not 
only as a taxpayer, but also as a citizen, not merely 
for himself, but in behalf of others, and is not based 
upon a plea that the unauthorized expenditures de¬ 
prive him of his property without due process, but 
on the ground that as a citizen he has a right to re¬ 
quire that the government be administered according 
to law. 

The defendants in the Frotliinyham case moved to 
dismiss the Bill of Complaint, setting forth grounds 
for that motion identical with those urged by the de¬ 
fendant in the present case. The motion was grant¬ 
ed, although on other grounds, and the case went to 




the Supreme Court of the United States on an appeal 
from a Decree of the Court of Appeals affirming the 
Decree of the Supreme Court of the District of 
Columbia. 

In affirming the Decree of the Court of Appeals, the 
Supreme Court of the United States called attention 
to the fact that it had never passed upon the right of 
a taxpayer to enjoin the execution of a Federal ap¬ 
propriation act on the ground that it is invalid and 
will result in taxation for illegal purposes, although 
that question had been presented in a number of 
cases, in which cases the question was allowed to pass 
sub silentio, or the determination of it was expressly 
withheld. 


Those cases, in which the question was presented 
but not decided, were: Millard vs. Roberts, 202 U. 8. 
sub silentio or the determination of it was expressly 
429, 438; Wilson vs. Shan:, 204 U. S. 24; and Brad field 
r. s*. Roberts, 173 U. S. 291, a District of Columbia case. 

The only important point in these cases, in all of 
which the question of the plaintiff's right to sue was 
raised, and in all of which the Supreme Court of the 
United States declared that it would still consider the 
merits of the claims advanced, is that their considera¬ 
tion by the Court indicated that they were of a “jus¬ 
ticiable” nature, and that they were not fatally want¬ 
ing in jurisdiction, for if it wen* otherwise, the Court 
could not have entertained and decided them. 


After citing these cases, the opinion in the Froth- 
Ingham case proceeds to lay down two important 
principles, the consideration of which vitally affect 
the present action. 


1. A taxpayer of the United States cannot 



bring suit to enjoin the enforcement of a Fed¬ 
eral Appropriation Act, on the ground that it is 
invalid, and will increase the burden of his taxes. 

2. A taxpayer of a municipality has an interest 
in the application of its moneys that is direct and 
immediate and is such as to entitle him to pre¬ 
vent their misuse, while a Federal taxpayer has 
no such interest in the Federal appropriation 
acts. 


So that the opinion of the Court, and its relation 
to the facts may be fully presented, the following may 
be quoted from the Court’s holding as to the ground 
upon which the plaintiff in the Frothhujham case 
sued, and the reasons why she could not be permitted 
to maintain her action: 

‘‘Second. The attack upon the statute in the 
Frothingliam case is generally the same, but the 
plaintiff alleges, in addition, that she is a tax¬ 
payer of the United States; and her contention, 
though not clear, seems to be that the effect of 
the appropriations complained of will be to in¬ 
crease the burden of future taxation and thereby 
take her property without due process of law. 

“ 11is (a taxpayer’s) interest in the moneys of 
the Treasury—partly realized from taxation and 
nartlv from other sources—is shared with mil- 

L • 

lions of others; is comparatively minute and in¬ 
determinable; and the effect upon future taxa¬ 
tion of any payment out of the funds so remote, 
fluctuating, and uncertain that no basis is afford¬ 
ed for an appeal to the preventive powers of a 
court of equity/’ (Op. p. 4S7.) 



< 


Tho plaintiff in this action denies that the Froth - 
ingham case is identical with this, or that the reasons 
which prompted the dismissal of the action there can 
he made to apply to the facts which govern in this 


case. 


FROTH INGHAM vs. MELLON DISTINGUISHED 

FROM THIS CASE 


The distinguishing features of the Frotliingham 
case are these: 

The plaintiff there sought to enjoin the enforce¬ 
ment of an Act of Congress which she considered in¬ 
valid on the ground that as a taxpayer her property 
would be taken without due process of law if she were 
obliged to pay taxes employed for illegal or uncon¬ 
stitutional purposes. 

She brought the action as a single taxpayer. 

In this case, the plaintiff sues both as a taxpayer 
and as a citizen: lie sues not as a single taxpayer or 
individual citizen but in the interest of other citizens 
and taxpayers who, as will be shown, have a direct 
and immediate interest as great as his own in the 
bringing of the action and in its outcome; and he 
bases his Bill on the right he has been held by the 
Supreme Court of the United States to possess—the 
right that every citizen has of requiring that the gov¬ 
ernment he administered according to law, and that 
the public moneys be not wasted. 

a. The Jiiyht of a Citizen as Distinyuishcd from that 

of a Taxpayer 

In Fairchild vs. Hughes , 258 U. S. 120, 129, which 
was an action brought against tho Secretary of State 
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and the Attorney General to restrain the former from 
proclaiming the ratification and the latter from en¬ 
forcing the so-called Suffrage Amendment (the 19th 
to the Federal Constitution) the Court denied the re¬ 
lief sought by the plaintiff on the ground that he was 
attempting to secure by indirection a determination 
whether a constitutional Amendment about to be 
adopted will be valid, but said of the plaintiff’s right 
to maintain the suit: 

“Plaintiff has only the right possessed by 
every citizen to require that the Government be 
administered according to law% and that the pub¬ 
lic moneys be not wasted.” (Op. p. 129.) 

“Obviously this general right does not entitle 
a private citizen to institute in the Federal Courts 
a suit to secure bv indirection a determination 
whether a statute, if passed, or a Constitutional 
Amendment about to be adopted, will be valid." 
(Op. pp. 129-130.) 

It is clear from this that in a proper proceeding— 
and a suit to secure by indirection a determination 
whether a Constitutional Amendment about to be 
adopted' will be valid is not a proper proceeding—a 
private citizen has a right to require that the govern¬ 
ment be administered according to law, and that the 
public moneys lie not wasted. 

The plaintiff maintains that it is this right which 
he is endeavoring to enforce at this time. This is not 
an attempt to secure by indirection a determination 
whether certain statutes, if passed, will be valid. 
Those statutes are now in force, and under them the 
public moneys are being wasted. 
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In this connection it may be well to point out that 
this right need not always, although it is conceded, 
need generally, be different from the rights enjoyed 
by the public generally. 

In Semones et al. v$. Needles, 114 X. AY. 904, which 
was an action brought by the president of an anti¬ 
saloon league for an injunction to compel those in 
charge of the census to take another census for the 
purpose of determining whether the population of the 
city was such as to bring it within the purview of a 
law affecting the operation of saloons in cities of that 
class, and brought in the name of the members, resi¬ 
dents and taxpayers, the Court, referring to!the ob¬ 
jection to the Court’s jurisdiction raised by the de¬ 
fendants on the ground that the parties plaintiff could 
not maintain the action because their interest in it 
was not different or greater than the interest of the 
public generally, said: 


“It is undoubtedly the general rule that, where 
the right claimed to be in danger is not different 
from that enjoyed by the public generally, and 
the dangers which mav be suffered are only those 
shared by the public, an action of injunction will 
not lie in favor of an individual. 

“But while this is true, it does not necessarily 
follow that the rule should be applied; to all 
classes of cases, or that it is controlling in this 
case. The ycneral trend of modern authority is 
to the effect that courts of equity irill yrant in¬ 
junctions to restrain an attempted irrony when¬ 
ever it clearly appears that in no other proceed¬ 
ing ran public or private interests be fully pro- 


C( 


tea 


1, and that the writ will issue at the instance 


of a private 


individual who shows he mav suffer 


i 
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financial injury it' the contemplated wrong bo not 
enjoined, even though it be made to appear that 
a part of the public may suffer in the same way 
or to the same extent.” 


Tt should be added that nothing appears in the re¬ 
ported opinion to show that the plaintiff, the presi¬ 
dent of a reform organization, suffered any financial 
loss bv reason of the continued operation of the sa- 
loons in question. He did, however, have his right 
which the court sustained to require that the govern¬ 
ment be administered according to law. And he pos¬ 
sessed that right, apparently, as a citizen, whether lie 
possessed it as a taxpayer or not. 


The view taken in Semones ct at. rs. Xeedles is fol¬ 
lowed to a considerable extent in Brooks rs. State. 
1(52 Ind. 568. In that case, a voter sought to test the 
constitutionality of an act of the Legislature provid¬ 
ing for an apportionment of Senators and representa¬ 
tives throughout the State. It was held that everv 
1 « 

voter of the State has such a direct interest in a con¬ 
stitutional apportionment as to enable him to test the 
validitv of the act. and that, even though the com- 
plaining voter could not show that the district in 
which lie resided was affected by tin* unconstitutional¬ 
ity of which he complained. 

In Shelia ne rs. Baileij, 110 Ala. 308, the Court held 
that although a statute will not be declared unconsti¬ 
tutional on the application of a person whose rights 
it does not specially affect, it indicated that the hold¬ 
ing might be otherwise if the question of unconstitu¬ 
tionality were one of public interest. 

If it be conceded, as it has been asserted, that the 
plaintiff, as a citizen, lias certain rights, the question 
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that presents itself at this time is this: Is there any 
method by which he may enforce his rights, or obtain 
redress when those rights are infringed upon? 

A WRONG FOR WHICH THERE TS NO REMEDY 

IS CREATED 


It is clear that unless the powers of equity, made 
elastic so that there may be no wrongs for which there 
will be no remedies, can be invoked for that purpose, 
there is no method, and a wrong is created for which 
then* is no remedy. Courts of equity alone have 
jurisdiction because (a) they have the power to in¬ 
quire into and correct mistakes, injustices and wrongs 
in judicial and executive action when it invades pri¬ 
vate rights, (Johnson vs. Toicsley, 13 Wall. 72); and 
(b) the general rule is that where a right exists and 
the law is inadequate to its protection, equity will af¬ 
ford a remedy. 

The argument made thus far, to distinguish this 
case from the Frothhigham case on which the defend¬ 
ant relies, discloses and establishes the following: 

1. in the Froihhujham case the only question raised 


and decided was as to whether a taxpayer had such 
an interest in the moneys appropriated by Acts of 
Congress as to question their validity on the ground 
that if illegal they constitute a deprivation of the 
plaintiff’s property without due process of law; 

2. In this case, the plaintiff bases his plea to; main¬ 
tain the action on his right as a citizen, which right, 
according to the Supreme Court of the United States, 
is to require the government to be administered ac¬ 
cording to law, and to have the public moneys not 
wasted. And this right, lie maintains, need not—in 
the verv nature of the case cannot—be different from 


the right enjoyed by the public generally, since it is a 



right possessed by every citizen, according to the 
opinion cited. 

In addition to these distinctions which plaintiff 
holds exist between the Frolhhigham case and the 
present case, and which he contends warrants a rul¬ 
ing that this action can be* maintained, there is anoth¬ 
er reason, deduced from the decision of the Supreme 

Court of the United States, whv this suit ought to bo 

• • 

entertained bv the Court. 


b. Xof an I ndi ridnal. hat Mang Thousands Interested 


As previously stated, the plaintiff in the Frofli in fl¬ 
it am case siu‘d as an individual taxpayer, claiming 
that her interest in the disposition of Federal moneys 
was such as to subject her to a deprivation of her 
property without due process of law if that disposi¬ 
tion was unauthorized by valid acts of Congress. 

The Supreme Court, in denying that claim on the 
ground that the interest of a single taxpayer in the 

monevs of the Treasure of the Federal Government 

» • 

is comparatively minute and indeterminable, drew a 
distinction between the action of a single taxpayer 
brought against a municipality and an action of the 
same single taxpayer against the Federal Govern¬ 
ment. To quote from the opinion of the Court: 


“The interest of a taxpayer of a municipality 
in the application of its moneys is direct and im¬ 
mediate, and the remedy by injunction to pre¬ 
vent their misuse is not inappropriate. It is up¬ 
held bv a large number of state cast's and is the 
rule of this court. ' “ The reasons which sup¬ 
port the extension of the equitable remedy to a 
single taxpayer in such cases are bast'd upon the 
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peculiar relation of the corporate taxpayer to the 
corporation, which is not without some! resem¬ 
blance to that subsisting between stockholder and 
private corporation. But the relation of a tax¬ 
payer of the United States to the Federal Gov¬ 
ernment is verv different. His interest in the 
moneys of the Treasury—partly realized from 
taxation and partly from other sources—is shar¬ 
ed with millions of others: is comparatively mi¬ 
nute and indeterminable; and the effect upon fu¬ 
ture taxation of any payment out of the funds so 
remote, fluctuating, and uncertain that no basis 
is afforded for an appeal to the preventive powers 
of a court of equity.” (Op. p. 4S7.) 


While that conclusion is undoubtedly supported by 
the facts upon which the Frothivgliam case is based, 
the present case is, in effect, somewhat different. The 
plaintiff here sues in his own right, in the interest of 
himself, and in the interest of all others similarly in¬ 
terested. The interests of the. others are not con¬ 
jectural, nor imaginary, nor is the statement made as 
a mere formal allegation, but is a fact born of the 
actual circumstances of the case. 

The plaintiff here is a member of the American As- 
soeiation for the Advancement of Atheism, one of 
tin* purposes of which is to effect, in accordance 

with the spirit and letter of the Constitution of 

*■ 

the United States, a complete separation of Church 
and State, and to prevent the funds obtained by the 
latter, through its taxing power, to be diverted for 
the benefit and to the use of the former. The organi¬ 
zation of which he is a member is one of a number 
having a similar purpose in view. The members of 
these organizations number manv thousands, reside 
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in ovorv State* of the Union. Tliov an*, for the most 
part, taxpayers, as well as citizens, and while the sum 
total of their contribution to the Federal Treasury is 
indeterminable, it is not minute. 

It is true that their interest in the moneys of the 
Treasure is shared bv others, but most of the others 
are themselves the beneficiaries of these* unauthorized 
expenditures inasmuch as they are applied to the sup¬ 
port of religious institutions and to the advancement of 
religious doctrines they favor and accept; the others 
have no complaint to make; while the interest of tin* 
plaintiff and those in whose interest Ik* sues is direct 
and immediate—as direct and as immediate as tin* in¬ 
terest of a single taxpayer of a municipality is in the 
application of a municipality's moneys. 

if it bo tile degree of interest, measured quantita¬ 
tively. that ought to govern, it would he appropriate 
for a court of equity, looking to tin* substance, rather 
than to the form, to extend the benefit of its equitable 
reiief to a large group of tin* population, whoso con¬ 
tribution to the* monevs in the Federal treasury mav 

» • • 

be said to bo substantial, and as to whom their illegal 
diversion for the benefit of the other groups of the 
population is a substantial loss in money, as well as 
a serious denial of their acknowledged right not to 
have those moneys wasted. 

The plaintiff has presented, under this head of the 
discussion, relating to the jurisdictional phase of the 
case, some reasons why he believes the decision in the 
case relied on hy tin* defendant should not ho a prec¬ 
edent for similar action in this case. 
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But before concluding his appeal on the jurisdic¬ 
tional side of the question the plaintiff wishes to sug¬ 
gest to the Court some of the broader principles upon 
which he feels his Bill ought to be considered on its 
merits, and the doctrines of equity jurisprudence 
which he feels ought to be considered as giving him 
and those lie represents in this action the right to sue. 

The plaintiff believes that instead of considering 
the view taken in the Frothingham case a precedent 


in all actions where citizens endeavor to exercise the 
right they possess to require the government to be ad¬ 
ministered according to law, and the public moneys 
not wasted, the perpetuity of institutions created by 
the Constitution can be best promoted by departing 
from the rigor of that view, which departure can be 
effected by restricting the application of the principles 
enunciated in that case to the facts and circumstances 
which that case presented. 

lie contends that unless such a departure is under¬ 
taken, or such a restriction adopted, a large body of 
constitutional rights, not immediately based upon the 
narrow personal and property rights of individual 
taxpayers or citizens, must remain unprotected by 
any existing legal agency, and exposed to the innu¬ 
merable dangers which the activities of militant 
minorities are likely to present in their efforts to have 
the Constitution serve their purposes. There are per¬ 
sonal rights which individuals may vindicate by a wil¬ 
lingness to go to prison in their defense; there are 
private property rights, which may not he violated 


under specific provisions made lor their protection by 
the Constitution. 

But the right to have the Constitution of the United 
States retain its principles of natural justice, from 
which principles most of the rights guaranteed by the 
Constitution proceed, and without which principles 
even personal rights and property rights cannot long 
remain secure, is one that cannot be protected by indi¬ 
viduals, even though they be willing to go to jail for 
that purpose, unless they are protected by the courts. 

The principle that Church and State be kept for¬ 
ever separate, which is at the bottom of the suit 
brought by the plaintiff, is one of those rights. Con¬ 
gress mav make no law for the establishment of a 
religion, but it can go, and it is believed by the plain¬ 
tiff it has gone, a long distance* in that direction al-- 
readv. Unless relief can Ik* had, and those rights 
vindicated, in an action such as this, there is no ave¬ 
nue of relief through legal channels, and many guar¬ 
anties contained in the Constitution are rendered 
valueless, since, no method can be found for rendering 
them effective. 

It was to prevent the existence of unredressed 
wrongs—unredressed because of the hardships im¬ 
posed by the technicalities of tin* common law—that 
the system of equity jurisdiction was gradually evolv¬ 
ed. 


The plaintiff, in conclusion, respectfully appeals to 
this Court that the principles laid down in the Froth- 
hifjham case be not adhered to, and tin* action ho 
brings be entertained, lirst, because it differs from 
the Frothingham case in several important particu¬ 
lars, to which he has adverted in the course of this 
argument, and secondly, because it is in the interest 
of constitutional government and for the protection 


of rights the Supreme Court of the United States held 
every citizen possesses that the equitable powers of 
this Court ought to be exercised, particularly in view 
of the exceptional importance of the constitutional 
questions this action raises, and which will ; now be 
taken up. 


2. OX THE MERITS 

In view of the doubts raised by the defendant as to 
the plaintiff’s right to maintain this suit, and the ef¬ 
fect that his objection to the Court’s jurisdiction may 
have upon it, the plaintiff will confine himself to a 
general and broad outline, rather than to a: specific 
and detailed analysis of the merits of the questions 
involved in this proceeding. j 

The plaintiff maintains that the moneys expended 
by the defendant to pay the salaries of chaplains are 
utilized for the advancement of religion, and that such 
a purpose cannot be sanctioned by Acts of Congress, 
for that: i 


a. The promotion of religious doctrines either 
directly or indirectly by the employment of chap¬ 
lains is not within the expressed powers of Con¬ 
gress nor is it to be implied from any of the ex¬ 
pressed powers. 

b. The acts complained of have the effect of es¬ 
tablishing a religion, and is therefore in violation 
of Amendment 1, of the Constitution of the United 
States. 


c. The acts complained of, and the acts per¬ 
formed under them by those charged with their 
enforcement, violate Clause !>, of Article; VI, of 
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the Constitution of the United States, which pro¬ 
vides that “ . . . no religious Test shall ever bo 
required as a Qualification to any Office or public 
Trust under the United States.'’ 


Before entering upon a discussion of the constitu¬ 
tional principles the plaintiff considers applicable to 
the case, it would perhaps be best to emphasize and, 
if possible, settle the question, as to whether the chap¬ 
lains employed by the Army, the Navy, and the Con¬ 
gress of the United States are engaged in the per¬ 
formance of purely and exclusively religious services. 

The title “chaplain/’ the word being derived from 
the Latin capellanus, is said to have had its origin in 
the capa or capella of St. Martin of Tours. It is re¬ 
lated that St. Martin gave half of his militarv cloak, 
capa, to an importuning beggar at the gate of Amiens, 
and wrapped tin* remaining half about himself, which 
cape was preserved. The tent in which this sacred 
relic was sheltered and in which was likewise held the 
mass or divine worship by military chaplains became 
known as capella, hence chapel. Later the same name 
was applied to the oratory or any place whore this 
sacred relic was enshrined and where divine worship 
was hold, and the custodians of the* place and relic and 
celebrants of the ceremony wore called capellani. 

Urom that origin, the chaplains, always regarded as 
those to whom the spiritual welfare of the people, and 
more frequently, the spiritual welfare of warring sov¬ 
ereigns. must be intrusted, continued to perform a 
purely reliyious .service and fill a purely religious of¬ 
fice. They were and are ecclesiastics, having, or sup¬ 
posed to have, nothing to do with the temporal and 
civil affairs of the people, except when they were se¬ 
lected bv militarv chieftains to serve* as their agents. 
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and bv feudal barons as their retainers, but generally 
also to aid in the accomplishment of some religious 
purpose. 

Whether their duties and office be judged from the 
manner of their historical origin, or from the purposes 
they now serve, there can be no doubt that their service 
is religious, and as such deals with the spiritual, not 
the civil or secular side, of man. 

Today, in the Army, the Navy, and in the Congress, 
just as in ancient times, they are employed to conduct 
divine worship. Their services are purely and exclu¬ 


sive*! v spiritual. 

• A. 

In view of this, the religious character of the office 
they hold ought not to be open to question. That inci¬ 
dentally, they may be of service in affairs not spiritual, 
cannot change the fundamental religious character of 


their office'. 


a. Promotion of Pelipion not Authorised bp the 

Constitution 


The Government ed' the United States is e>ne of 
enumerated, powers, and the national Constitution is 
the instrument which specifies them, and in which au¬ 
thority must be found for the exercise of any power 
which the national government assumes to possess. 
The powers that are granted must be such as are ex¬ 
pressly given, or given by necessary implication be¬ 
cause neccssarv for the execution of those that are ex- 
pressly conferred. 

The eighth section of the first article of the Consti¬ 
tution, which embraces seventeen separate and distinct 
grants of power which Congress may exercise, includ¬ 
ing a general clause conferring upon Congress the 
power to make ail laws neccssarv to carrv into effect 
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the enumerated powers, must be the source to which 
we must look for a power if it is to be found. 

Without attempting to enumerate or to analyze the 
seventeen separate and distinct grants of power which 
Congress is permitted by that section to exercise, it is 
submitted that in not one of them is there any express 
power to legislate with respect to religion, or for the 
promotion of religious doctrines. 

Are there, then, any express powers from which the 
power to legislate with respect to religion may bo in¬ 
ferred because it is necessary for the execution of anv 

• • 

express power? 

An examination discloses that the friends of those 
who believe that religion ought to be aided and pro¬ 
moted bv the State mav, bv what we believe to be a 
« * * * 

strained and unreasonable construction of the Consti¬ 
tution, seek to infer the existence of such a power, 
first, from the power to provide for the general wel¬ 
fare, and second, from the authority conferred to 

maintain an armv and a navv, to which thev would 

* •' * 

seek justification for the employment of chaplains in 

the Armv and Xavv. 

« * 

The general welfare power is contained in the first 
paragraph of that section, which reads: 


“To lay and collect taxes, duties, imposts, and 
excises, to pay the debts and provide for the com¬ 
mon defense and general welfare of the United 
States/’ 


The only reason there exists for assuming, for a 
single moment, that this provision may be relied on 
as an authority for exercising the power to do the 
acts complained of is that some religiously-disposed 
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persons consider the promotion of religion the promo¬ 
tion of general welfare. Can this power to lay taxes 
for the common defense and general welfare of the 
United States he so general that it may he stretched 
to cover a power to aid religion? 

A discussion on the general welfare provision might 
he helpful, hut unless it should appear that it is this 
provision upon which the defendant relies it will not 
ho necessary to enter into a discussion of that provis¬ 
ion and of the restrictions which have been placed 
upon it. 

THE POWER TO MAINTAIN MILITARY AND 
NAVAL ESTABLISIIM ENTS 

j 

If this power is not to he implied from the power 
granted to provide for the general welfare, which is 
the first paragraph of the section in question, is it to 
he implied from Paragraph 11, which confers power to 
raise and support armies, or from Paragraph 12, which 
confers power to provide and maintain a navy. If by 
any rule of constitutional construction these powers 
can he construed to make necessarv the incidental 
power to provide chaplains in each of these establish¬ 
ments, so much of the plaintiff's Bill as seeks to re¬ 
strain the payment of salaries to chaplains in those 
establishments will he affected. 

The doctrine of implied power is the doctrine 
applicable to all instruments of writing that what 
is implied is as much a part of the instrument as 
what is expressed, and limited to the passing of all 
laws necessary and proper to carry into execution the 
powers expressly granted. 

But, as was said in McCulloch vs. Maryland, 4 
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Wheat. 421, to bo necessary and proper, the end must 
be legitimate, it must be within the scope of the Con¬ 
stitution, and the means employed for the accomplish¬ 
ment of the end must not be prohibited, but must be 
consistent with the tetter and the spirit of the Consti¬ 
tution. 

It is maintained by the plaintiff that the expenditure 
of moneys for the employment of chaplains is neither 
necessary, nor proper, in order to maintain an army 
and a navy, and is, furthermore, inconsistent with the 
letter and spirit of the Constitution, and, by a fair con¬ 
struction of the Constitution, prohibited by it. 

Jt is difficult to determine from the adjudicated cases 
or from the works of commentators on the Constitu¬ 


tion just what could be considered “necessary” to exe¬ 


cute an express power. The difficulty was referred to 
in McCulloch vs. Maryland , previously cited, when* 
Chief Justice Marshall said: 


“The word 


‘necessary’ does not have a fixed 


character peculiar to itself. It admits of all de¬ 
crees of comparison, and is often connected with 
other words, which increase or diminish the im¬ 
pression the mind receives of the urgency it im¬ 
ports. A thing may be necessary, very necessary, 
absolutely or indispensably necessary.’' 


It is agreed by the authorities, and it is the settled 
construction and interpretation of the Clause which 
grants to Congress the power to make all laws which 
shall be necessary and proper for carrying into execu¬ 
tion the powers expressly granted, that the words 
‘necessary and proper’ are not limited to such meas¬ 
ures as are absolutely and indispensably necessary: 



but in enacting those only reasonably necessary for 
that purpose, it is submitted that nothing can be done 
to subvert the principles upon which the Government 
is founded, or to divert the agencies of government 
to purposes wholly outside of the sphere of govern¬ 
ment, although it be done in connection with a power 
conceded to have been granted. 

That the straining of the words “necessarv and 
proper’’ to obtain power where none is implied can 
readily lead to absurdities, unless some restriction is 
placed on them, was seen by Thomas Jefferson, who 
wrote to Livingston in 1800: 

“The H. of R. sent us a bill for incorporating 
Roosevelt’s copper mines in New Jersey. I do not 
know whether it is understood that the Legisla¬ 
ture of Jersey was incompetent to do this, or mere¬ 
ly that we have concurrent legislation under the 
sweeping clause. Congress are authorized to de¬ 
fend the nation; ships are necessary for defense; 
copper is necessary for ships; mines necessary for 
copper; a company necessary to work mines; and 
who can doubt this reasoning who has ever played 
at ‘This is the House that Jack Built?’ : Under 
such a process of filiation of necessities the!sweep¬ 


ing clause makes clean work.” 

That the appropriation of moneys and the employ¬ 
ment of chaplains in the army and navy is not only 
not an indispensably necessary act in order to main¬ 
tain those establishment will, we think, be conceded. 
In the reorganization of the Army in 179(5, Congress 
failed to provide for the office of chaplain. In the Act 
of May 14,1800, after a brief period during which chap¬ 
lains were employed in the Army, the office of chaplain 
was again abolished. From 1821 until 1837, a period 
of 17 years, the office of chaplain was abolished. It 
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appears that the further wo went from the early days 
of the Constitution, when its provisions were zealously 
guarded, the stronger grew the temptation to mix re¬ 
ligion with civil authority, and to extend the influence 
and dominion of the former over the latter—a mixture 
which the framers of the Constitution feared, and 
against which they attempted to guard the Government 
they were setting up. 

The plaintiff contends that the employment of chap¬ 
lains in the Armv and the Xavv, and the use of monevs 

« • • 

derived from taxation for tin* payment of their sal¬ 
aries, are neither necessary nor proper in point of 
fact, nor consistent with the letter and spirit of tin* 
Constitution. 

Furthermore, the similar employment of chaplains 
in the two branches of the legislative establishment of 
tin* Fnited States must, for the same reasons, hi* deem¬ 


ed unnecessary and improper, and inconsistent with 
the letter and spirit of the Constitution. 

Additional force to the contention made by the plain¬ 
tiff as to the invalidity of tin* acts complained of as 
regard chaplains in Congress will be furnished in the 
course of the discussion which is to follow: 


b. Promotion of Rclif/ion Violates Amendment 1 of 

the Federal Constitution 

The second ground of the plaintiff's contention is 
that the appropriation of moneys for religious pur¬ 
poses contravenes the first amendment to the Consti¬ 
tution, tin* reinvent part of which reads: 

‘‘Congress shall make no law respecting an es¬ 
tablishment of religion or prohibiting the* free 
exercise thereof. 



Tt will ho nooossarv to define what is meant bv the 

• • 

phrase “an establishment of religion.” 

The view taken by certain commentators on the Con¬ 
stitution is that the word “establishment” means in 
this connection a national religion, which is recognized 
and supported by the government. Paschal on the 
Constitution, page 2f)4. Mr. Justice Story, in his mon- 
mnontal work on the Constitution, reaches a somewhat 
similar conclusion, when he states: 


“The real object of the amendment was not to 
countenance much less to advance Mahometanism 
or Judaism or infidelity, by prostrating Christian¬ 
ity; but to exclude all rivalry among the Christian 
sects and to prevent any national ecclesiastical 
establishment which should give to a hierarchy the 
exclusive patronage of the national government.” 


The plaintiff believes that the framers of the Con¬ 
stitution meant much more than that the Federal gov¬ 
ernment could not establish a particular religion when 
they proposed and secured the adoption of the first 
amendment to the Constitution. He maintains that 
the American idea of religious liberty, which this 
amendment was intended to secure and make lasting, 
includes the principle that the state cannot appropriate 
public moneys either to the Church directly, or for the 
propagation of religion, or for the payment of salaries 
to those who engage* in religious activities, and that 
the framers of the Constitution intend to prevent such 
actions when they submitted the first amendment to 
the people for their ratification. 

In determining the intention of the framers, which 
is the guiding principle in the construction of any pro- 
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vision of the* Constitution, it is nocossarv to examine 
the provision in tlu* lijylit of prior and contemporan¬ 
eous historv, of tho conditions and circumstances 
under which it was framed, of the evils it was intended 
to remove, and of what those who helped frame it 
thought it would accomplish, as disclosed by the pro¬ 
ceedings which preceded and accompanied its adop¬ 
tion, and, of course, of the decisions readied and opin¬ 
ions rendered with respect to them by any adjudicated 
eases on the subject. 

Tho adjudicated cases to which recourse* may In* had 
are not numerous, but they include several which 
should prove helpful. 

In Reynolds vs. The Untied Sidles, OS l\ S. 
the Chief .Justice said: 


“The word ‘religion* is not defined in the Con¬ 
stitution. We must l?o elsewhere therefore to as¬ 
certain its meaning, and no where* more* appro¬ 
priately, we think, than to the history of the* time*s 
in the* midst of which the provision was adopteel. 
The precise point of the inquiry is. What is the* 
redigious freedom which lias been guaranteed l 
*‘I>e*fore* the adoption of the* Constitution at¬ 
tempts we*re* made* in some of the* colonies and 
state*s to legislate* not only in respect to the es¬ 
tablishment of religion, but in respect to its doc¬ 
trines and precepts as we*ll. The* people* were* 
taxe»d, against their will, for the* suppeirt of redi- 
idon, and sometimes for the support of particular 
seels io whose tenets they coaid not. and did not 
subscribe. . 



In Davis vs. Season, 133 U. S. 333, Mr. Justice Field, 
in interpreting tlie meaning of the first amendment, 
said: : 


' * The first amendment to the Constitu¬ 
tion, in declaring that Congress shall make no law 
respecting the establishment of religion, or for¬ 
bidding the free exercise thereof, was intended 
to allow everyone under the jurisdiction of the 
United States to entertain such notions respect¬ 
ing the relations to his Maker and the duties thev 
impose as may lie approved by his judgment and 
conscience, and to exhibit his sentiments in such 
form of worship as In* may think proper, not inju¬ 
rious to the equal rights of others, and to prohibit 
legislation for the support of religions tenets, or 
Ihe modes of worship of any sect.” 

It is evident from those cases, and from others that 
could bo cited, that the intention of the framers was 
to prevent the government from using its taxing pow¬ 
ers to support religion, or the propagation of religious 
views, or to maintain religious teachers. The govern¬ 
ment cannot directly tax for such purposes, nor can 
it do so indirectly by employing revenues derived from 
taxation for those purposes. 

For the same reason, and because of the same prin¬ 
ciple, the use of public schoolhouses, erected by the 
moneys derived from taxation to which all taxpayers 
contributed, for Sunday School purposes, has been de¬ 
clared improper. Schofield r. Eighth School District, 
27 Conn. 499. 1 

So an appropriation of money for sectarian schools 
is held to be forbidden under a State Constitution con¬ 
taining substantial!v the same constitutional provision 
• ' * * 



ns is contained in the Federal Constitution. State 
Synod r. State, 2 S>. 1). 3Gfi. 

Turning from a few of tho oases on tho subject to 
the liistorv of tho times in which tho first amendment 
to the Federal Constitution was framed, and the views 
of those who were largely instrumental in securing its 
ratification, it will he found that its purpose, as gath¬ 
ered from the intention of its proponents, was to ef¬ 
fect so complete a separation of church and state that 
no moneys derived hy the latter through its powers 
of taxation could he employed to serve the purposes 


of the former. 

It will he particularly desirable to refer to the views 
of Thomas Jefferson, of whose view on the subject 
the Supreme Court of the Fnited States, in Hefjnolds 
rs. The United States, just cited, said that “coming 
from an acknowledged leader of the advocates of the 
measure, it may he accepted almost as an authoritative 
declaration of the scope and effect of tho amendment 
thus secured,” and also to the views of James Madi¬ 
son who, with Thomas Jefferson, helped lay the basis 
for religious liberty in the United States. 

In 1787) a bill proposing a tax for “establishing a 

provision for teachers of the Christian religion” was 

before the General Assembly of the Commonwealth 

of Virginia. The bill was liberal, as it allowed every 

person to pay his money to his own denomination: 

or, if ho did not wish it to go to any denomination, 

it was to go to the maintenance of a school in the 

countv. 

» 

If, instead of confining the benefit of its provisions 
to the teachers of the Christian religion, it (unbraced 
all religious teachers, of whom chaplains may be con¬ 
sidered a part: and if. further, instead of providing 
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for a direct tax for that purpose, the funds derived 
from general taxation were applied to that purpose, 
a situation analogous to the one presented by the em¬ 
ployment of chaplains would be created. 

In what has become to be regarded as one of the 
most important documents expressive of the struggle 
of the American people to establish a government free 
from all religious interference, James Madison, in a 
“Memorial and Remonstrance,” addressed to the Gen¬ 
eral Assembly of the Commonwealth of Virginia and 
signed bv himself and other citizens of the Common- 
wealth of Virginia, enumerated the principles of reli¬ 
gious libertv which were to be (unbodied later on in 
the Constitution of the United States. In the course* 
of that Memorial, which it is not necessary to;quote 
in full, .James Madison said: 


“Who does not see that the same authoritv 
which can establish Christianitv, in exclusion of 
all other religions, may establish, with the same 
ease, any particular sect of Christians, in exclu¬ 
sion of all others? that the same? authoritv which 
can force* a citizen to contribute three pence only 
of his property for the support of any one estab¬ 
lishment, mav force him to conform to anv'other 

* * i 

establishment in all cases whatsoever? 


Tin* bill did not pass tlu* General Assembly, even 
though its advocates changed the word “Christian” 
to the word “religious.” “Our Legislature . .: . did 
not pass the act for the corruption of our religious 
system,” James Madison wrote* to Marquis Fayette 
on March 20, 178’). j 

Instead, Madison and Jefferson succeeded in obtain¬ 
ing the enactment of .Jefferson's bill tor the estab- 


lishment of religious freedom, in which it is declared 
that "to compel a man to furnish contributions of 
money for the propagation of opinions which he dis¬ 
believes, is sinful and tyrannical /" and it is enacted, 
among other things, that "Xo man shall be compelled 
to frequent or support any religious worship , minis¬ 
try, or place whatsoever ;..." 

It may be worth observing, in passing, that the pro¬ 
tection sought to be furnished by this provision, was 
intended not only for believers, Christians and non- 
Christians, but for infidels as well. Thomas Jefferson, 
referring, in his Autobiography, to an attempt to in¬ 
sert the word “Jesus Christ" in the preamble, and 
the legislature's rejection of it. savs: 

“ ' * ‘ they meant to comprehend within the* 
mantle of its protection tin* Jew and the (lentile. 
the Christian and the Mahometan, the Hindoo, and 
infidel of every denomination." (Works of 
Thomas Jefferson, vol. 1, page 4b.) 

The expenditure of moneys raised by taxation for 
religious purposes, the plaintiff submits, compels a 
man to support religious worship, and is therefore vio¬ 
lative of the provisions of our Federal Constitution, 
as determined from the expressed intention of the men 
who framed it. 


RFFCSAH TO OPFX COXYFA’TIOX WITH 

PRAYKR 

The failure or the refusal of the Constitutional Con¬ 
vention to adopt a motion offered by Benjamin Frank¬ 
lin, and seconded by Roger Sherman, that “hereafter 
prayers imploring the assistance of Heaven and its 
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blessings on our deliberations, be hold in this assembly 
every morning before we proceed to business, and that 
one or more of the clergy of this city be requested to 
officiate in that service” lias been the subject of many 
discussions as to the religious or “atheistic”-tenden¬ 
cies of the delegates to the Constitutional Convention. 
Various reasons were and are assigned for this de¬ 
liberate omission on the part of the framers of the 
Constitution. 

The conclusions to be drawn from this omission mav 

* 

depend on the particular bias of the one drawing the 
conclusion, but it seems fair to assume that the fram¬ 
ers of the Constitution, rising above their own views 
and wishes on the subject, wen* determined that 
the government they were setting up should have noth¬ 
ing to do with religion, which is not necessarily athe¬ 
ism, but merely the doctrine of religious liberty to 
which they subscribed, and to the support of which 
people, whether they be religious or atheistic, might 

well rally. 

* 

This view seems to be strengthened considerably by 
the fact that tin* framers wore not unaware, as the 
debates disclose, of the interpretation that would be 
placed on their failure to adopt the motion offered 
bv Dr. Franklin. 


JAMFS MADISON ON T1IK FSH OF CiFAPLAIXS 


Additional evidence of their determination to estab¬ 
lish a government that would be forever free from all 
religious connections, be those connections ever so 
minute or apparently harmless, is furnished by the 
subsequent statement by James Madison, who played 
such a loading part in the framing of the Constitution. 


That statement is especially reinvent in connection 
with the present ease. 

In a letter addressed to Kdward Livington under 
date of July JO, 1822, and appearing in the writings 
of Janies Madison, vol. iii, page 273, James Madison 
states: 


“1 observe with particular pleasure the view 
you have taken of the immunitv of religion from 
civil jurisdiction, in every case where it does not 
trespass on private rights or the public peace. 
This has always been a favorite principle with 
me: and it iras not irith mij approbation that the 
deviation from it tool: place in (On press, irhen 
the if appointed chaplains, to be paid from the 
national treasarp . It would have been much bet¬ 
ter proof to their constituents of their pious feel¬ 
ing if the members had contributed for the pur¬ 
pose a pittance from their own pockets. 

“There has been another deviation from the 
strict principle in the executive proclamations of 
fasts and festivals, so far, at least, as they have 
spoken the language of injunction , or have lost 
sight of the equality of all religious sects in tin* 
eve of the Constitution. * 


Thus the views of one of the leading statesmen of 
the age in which the Constitution was promulgated, 
and who is conceded to have done more than any other 
statesman of his day in framing that document, con¬ 
firm the view herein expressed that the employment 
of chaplains was, and therefore must still be, a devia¬ 
tion from the principles of the Constitution, as laid 
down in the first amendment. 


This feeling and view was shared bv Thomas Jeffer- 
son, an authority, as we have seen, on the scope of the 
amendment, who refused to proclaim any fasts or fes¬ 
tivals on the ground that he would thereby indirectly 
assume to the United States an authority over reli¬ 
gious exercises, which the Constitution has directly 
precluded them from. 

“Fasting- and prayer,” he states, “are religious 
exercises; the enjoining them an act of discipline.” 

in submitting these quotations the plaintiff has 
striven to establish: i 

1. That the first amendment to the Constitution, 
which he claims is being violated by the acts of Con¬ 
gress appropriating moneys for the payment of sal¬ 
aries to chaplains, means more than a mere prohi¬ 
bition of establishing a national religion; 

2. That among the principles of religious; liberty 
and the separation of church and state sought to be 
established by the amendment in question is the prin¬ 
ciple that no man can be compelled to furnish contri¬ 
butions by way of taxation for any religious purposes; 
that such compulsion was deemed “sinful and tyran¬ 
nical” by those who framed the Constitution, and pro¬ 
hibited by them; 

3. That the appointment of chaplains, to be paid 
out of the national treasure, is a deviation from the 
principles established by the Federal Constitution— 

a conclusion to which the courts must be irresistablv 

• 

led not only by an examination of the objects the fram¬ 
ers of the Constitution sought to achieve when they 
secured the adoption of the amendment, but by the 
express declaration of one of its leading advocates, 
to whose efforts the adoption of the amendment was 
largelv due. 





4. That being inconsistent with the spirit and let¬ 
ter of the first amendment to the Constitution, the ap¬ 
propriation acts complained of are invalid, and should 

therefore be held unconstitutional bv this Court. 

* 


e. Appointment of Chaplains Coni ramies Clause 3 of 
Article VI of the Constitution 


The third and last ground urged by the plaintiff for 
declaring the appropriation of moneys to pay the sal¬ 
aries of chaplains an invalid exercise of the powers 
of Congress is that it contravenes Clause 3 of Article 
VI of the Federal Constitution, the relevant part of 
which reads: 


“ ° * ‘ but no religious Test shall ever be re¬ 
quired as a Qualification to any Office or public 
Trust under the 1’nited Stales." 


The office of chaplain, which would include the of¬ 
fice of Chief of Chaplains, established in the Depart¬ 
ment of War of the Fnited States, and all other of¬ 
fice's of chaplain are, offices under the United States. 
It is not thought that this will be questioned, and the 
next question, then, is. Is a religious test required as 
a qualification for that office l 

The following qualifications for the office of chap¬ 
lain are quoted from the act of Congress approved 
Juno 4, 1920, commonly known as the National De¬ 
fense Act: 


Sec. 24e. Appointment of Officers. * * * Ap¬ 
pointment of chaplains shall be made from among 
persons duly accredited by some religious denomi¬ 
nation or organization, and of good standing 


therein, between the ages of twenty-three and 
fortv-five years.” 

* v 

Under the provisions of Army Regulations Xo. 
600-30, made in accordance with this provision, ar¬ 
rangements have been made by the War Department 
to facilitate and standardize the endorsement of can¬ 
didates for appointment as chaplains by their religious 
denominations. To comply with the law a candidate 
must obtain, through the appropriate agency, the of- 
licial approval of his denomination, before he may be 
considered for an appointment in the Army. (Train¬ 
ing Manual, United States Army, Prepared under di¬ 
rection of Chief of Chaplains.) 

Stripped of legal argument, the facts speaking for 
themselves dearlv disclose: 


1. That only persons dulv accredited bv some 
religious denomination or organization, and of 
good standing therein, can hold a certain ; office 
under the United States. 

2. That a candidate must first receive the of¬ 
ficial approval of his denomination before he can 
be appointed to a public office under the United 
States. 


If the purpose of this Dill were only to question the 
procedure by which these appointments are made, the 
plaintiff believes that sufficient authority could be ad¬ 
duced to show that these regulations represent a dele¬ 
gation of power by Congress invalid in and of itself. 
But the objection made by the plaintiff rests on the 
broader ground that a violation of the Constitution 
is necessarily involved in any attempt to appoint and 




pay chaplains, whether the means taken are valid or 
not. 

The plaintiff submits without further argument that 
no more flagrant violation, not only of the spirit of the 
Constitution, but of its letter, can be attempted. 

The Federal Constitution was designed to protect 
the rights of all, those of atheist, as well as those of 
the Christian, and if by any provision of the Federal 
Constitution, or laws made under it, anvone is barred 
from holding a public office because he does not pos¬ 
sess the necessary religious qualifications, the Con¬ 
stitution is violated, and the fundamental rights it 

seeks to establish are destrovod as eifectivelv as ii' 

% * 

thev wen? deliberated eliminated hv Constitutional 
amendment. 

The union of church and state, which the framers 
of the Constitution confidently believed they had for¬ 
ever banished so far as our Federal government is 
concerned, returns in a form that possesses all the ob¬ 
jectionable features of a coalition between church and 
state ever attempted. 

It was undoubtedly the fear that ancient errors will 
creep in to destroy the groundwork they had laid that 
led .James Madison, in a letter he addressed to Ed¬ 
ward Livingston, from which we have already quoted, 
to snv: 


“Notwithstanding tin* general progress made 
within the two last centuries in favor of this 
branch of liberty (religious liberty) and the full 
establishment of it in some parts of the country, 
there remains in others a strong bias towards tin* 
old error, that without some sort of alliance or 
coalition between government and religion, neith¬ 
er can he duly supported. Such, indeed, is the 



tendency to such a coalition, ami such its cor¬ 
rupting influence on both the parties, that the 
danger cannot be too carefully guarded against.” 

If, as the plaintiff maintains, a religious test is re¬ 
quired to hold the office of chaplain; and if, further, 
the effect of such test is to exclude from holding that 
office men whose views prevent them from meeting 
that test, as the plaintiff maintains is the case here, the 
chaplains now holding that office are not legally en¬ 
titled to it since it could not have been created under 
the Constitution, and the payment of salaries to them 
are unconstitutional, and should be enjoined.; 

The plaintiff has done no more than briefly touch 
upon the principles involved, due to the question rais¬ 
ed as to the right he possesses to maintain this suit. A 
more extended discussion and an elaboration of the 
views herein expressed may be found desirable when 
a disposition, favorable to the plaintiff, is made of 
the jurisdictional question. But whatever the outcome, 
he feels that in calling attention to what he believes 
are flagrant abuses of constitutional authority, and 
in attempting to restrain them, he is not only seeking 
to prevent the illegal diversion of the moneys he and 
others contribute to the national treasury, but that he 
is also acting in harmony with the best traditions of 
our nation and for the preservation of liberties pur¬ 
chased at a tremendous cost by those who helped se¬ 
cure them. 
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Columbia 

January Term, 1927 
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James I. Elliott, appellant 

v. 

Frank White, Treasurer of the United States, 

appellee 

BRIEF FOR APPELLEE 

As appears from the brief filed on behalf of the 
appellant, the only question decided by the Court 
below was that the plaintiff below did not have suffi¬ 
cient legal interest to maintain his proceeding. It 
is true that the Court below, in verbally discussing 
the case, based his decision on the case of Frothing - 
ham v. Mellon, 262 U. S. 447, and while appellant 
here attempts to distinguish his case from the 
Frothingham case, a reading of the record in the 
latter case discloses no such distinction. 

On page 4 of appellant’s brief, he states that Mrs. 
Frothingham “brought (the suit) in her name as 
a taxpayer” * * * “the present case is brought 
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bv the plaintiff not only as a taxpayer but also as a 
citizen/' Referring to the bill of complaint filed in 
the Frothingham case, found in Volume 320, Rec¬ 
ords and Briefs, Court of Appeals, I). C., we find, 
in the very first paragraph of the Frothingham bill, 
the following language: 

1. That the plaintiff is a citizen of the 
United States and of the State of Massa¬ 
chusetts; that said plaintiff is a taxpayer of 
the United States. (Italics supplied.) 

And again we find, in the same bill, in paragraph 
3(h): 


Plaintiff avers that her rights, as a citizen 
of the United States and of the State of 
Massachusetts, have been invaded and vio¬ 
lated, etc. (Italics supplied.) 

So that the Supreme Court of the United States 
had before it in the Frothingham case, a proceed¬ 
ing brought not only as a 44 taxpayer” but also as 
a “citizen*’; so that as the Court below ruled, there 
could be no distinction made between the Frotli- 
ingham case and the case at bar. 

In addition to the principle enunciated in the 
Frothingham case, we likewise invite the Court's 
attention to the case of Xeinnan v. United States 
e.r ret Frizzell , 238 U. S. 537: United States cx rel 
Also]) Process Coni pan jj v. Wilson, 33 App. D. C. 
472: Downing v. Ross, 1 App. 1). C. 251; Ball v. 
D . C. f 22 App. 543; McCabe v. A. T. and S. Fe IF IF 
Co., et al., 235 U. S. 151, and the recent case decided 
bv this Court, United States of America ex rel El - 
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levy C. Stowell v. William C. Doming , et ah, No. 
4527. * i 

And while it is true that some of the foregoing 
cases were mandamus proceedings, this Court in 
Moore v. Ileney, 34 App. D. C. 31, held that the 
power to enjoin official acts rests upon the same 
foundation as mandamus. 

Counsel for appellant, in his brief, discusses 
under heading 2, on page 17, the “merits” of this 
proceeding. 

As the merits of the proceeding were not gone 
into by the Court below accordingly, there is pre¬ 
sented for the determination of this Court the single 
question as to whether appellant has sufficient legal 
interest to maintain the proceeding, we therefore 
deem it neither advisable nor proper to discuss in 
tins brief anything more than was presented to 
and decided bv the Court below. 

Upon the authority of the cases heretofore cited 
we urge that the decree of the Court below was cor¬ 
rect and should be affirmed by this Court. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney . 

Leo A. Rover, 

Assistant United States Attorney. 

Neil Burkinshaw, 

Assistant United States Attorney . 
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